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this part has been given to all employ-
ers who have an obligation to con-
tribute under the plan and to all em-
ployee organizations representing em-
ployees covered under the plan.

(4) A statement indicating how the
withdrawal rules in the plan amend-
ment would operate in the event of a
sale of assets by a contributing em-
ployer or the cessation of the obliga-
tion to contribute or the cessation of
covered operations by all employers.

(5) A copy of the plan’s most recent
actuarial valuation.

(6) For each of the previous five plan
years, information on the number of
plan participants by category (active,
retired and separate vested) and a com-
plete financial statement. This require-
ment may be satisfied by the submis-
sion for each of those years of Form
5500, including schedule B, or similar
reports required under prior law.

(7) A detailed description of the in-
dustry to which the plan amendment
will apply, including information suffi-
cient to demonstrate the effect of with-
drawals on the plan’s contribution
base, and information establishing in-
dustry characteristics which would in-
dicate that withdrawals in the industry
do not typically have an adverse effect
on the plan’s contribution base. Such
industry characteristics include the
mobility of employees, the intermit-
tent nature of employment, the
project-by-project nature of the work,
extreme fluctuations in the level of an
employer’s covered work under the
plan, the existence of a consistent pat-
tern of entry and withdrawal by em-
ployers, and the local nature of the
work performed.

(e) Supplemental information. In addi-
tion to the information described in
paragraph (d) of this section, a plan
may submit any other information it
believes is pertinent to its request. The
PBGC may require the plan sponsor to
submit any other information the
PBGC determines it needs to review a
request under this part.

[61 FR 34083, July 1, 1996, as amended at 68
FR 61354, Oct. 28, 2003]
§4203.5 PBGC action on requests.

(a) General. The PBGC shall approve
a plan amendment providing for the ap-
plication of special complete or partial
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withdrawal liability rules upon a deter-
mination by the PBGC that the plan
amendment—

(1) Will apply only to an industry
that has characteristics that would
make use of the special withdrawal
rules appropriate; and

(2) Will not pose a significant risk to
the insurance system.

(b) Notice of pendency of request. As
soon as practicable after receiving a re-
quest for approval of a plan amend-
ment containing all the information
required under §4203.4, the PBGC shall
publish a notice of the pendency of the
request in the FEDERAL REGISTER. The
notice shall contain a summary of the
request and invite interested persons
to submit written comments to the
PBGC concerning the request. The no-
tice will normally provide for a com-
ment period of 45 days.

(c) PBGC decision on request. After the
close of the comment period, PBGC
shall issue its decision in writing on
the request for approval of a plan
amendment. Notice of the decision
shall be published in the FEDERAL REG-
ISTER.

§4203.6 OMB control number.

The collections of information con-
tained in this part have been approved
by the Office of Management and Budg-
et under OMB control number 1212-0050.
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Subpart A—General

§4204.1 Purpose and scope.

(a) Purpose. Under section 4204 of
ERISA, an employer that ceases cov-
ered operations under a multiemployer
plan, or ceases to have an obligation to
contribute for such operations, because
of a bona fide, arm’s-length sale of as-
sets to an unrelated purchaser does not
incur withdrawal liability if certain
conditions are met. One condition is
that the sale contract provide that the
seller will be secondarily liable if the
purchaser withdraws from the plan
within five years and does not pay its
withdrawal liability. Another condi-
tion is that the purchaser furnish a
bond or place funds in escrow, for a pe-
riod of five plan years, in a prescribed
amount. Section 4204 also authorizes
the PBGC to provide for variances or
exemptions from these requirements.
Subpart B of this part provides
variances and exemptions from the re-
quirements for certain sales of assets.
Subpart C of this part establishes pro-
cedures under which a purchaser or
seller may, when the conditions set
forth in subpart B are not satisfied or
when the parties decline to provide cer-
tain financial information to the plan,
request the PBGC to grant individual
or class variances or exemptions from
the requirements.

(b) Scope. In general, this part applies
to any sale of assets described in sec-
tion 4204(a)(1) of ERISA. However, this
part does not apply to a sale of assets
involving operations for which the sell-
er is obligated to contribute to a plan
described in section 404(c) of the Code,
or a continuation of such a plan, unless
the plan is amended to provide that
section 4204 applies.

§4204.2 Definitions.

The following terms are defined in
§4001.2 of this chapter: Code, employer,
ERISA, IRS, multiemployer plan,
PBGC, person, plan, plan adminis-
trator, plan sponsor, and plan year.

In addition, for purposes of this part:

Date of determination means the date
on which a seller ceases covered oper-
ations or ceases to have an obligation

§4204.11

to contribute for such operations as a
result of a sale of assets within the
meaning of section 4204(a) of ERISA.
Net income after tares means revenue
minus expenses after taxes (excluding
extraordinary and non-recurring in-
come or expenses), as presented in an
audited financial statement or, in the
absence of such statement, in an
unaudited financial statement, each
prepared in conformance with gen-
erally accepted accounting principles.
Net tangible assets means tangible as-
sets (assets other than licenses, pat-
ents copyrights, trade names, trade-
marks, goodwill, experimental or orga-
nizational expenses, unamortized debt
discounts and expenses and all other
assets which, under generally accepted
accounting principles, are deemed in-
tangible) less liabilities (other than
pension liabilities). Encumbered assets
shall be excluded from net tangible as-
sets only to the extent of the amount
of the encumbrance.
Purchaser means a purchaser de-
scribed in section 4204(a)(1) of ERISA.
Seller means a seller described in sec-
tion 4204(a)(1) of ERISA.

Subpart B—Variance of the
Statutory Requirements

§4204.11 Variance of the bond/escrow
and sale-contract requirements.

(a) General rule. A purchaser’s bond or
escrow under section 4204(a)(1)(B) of
ERISA and the sale-contract provision
under section 4204(a)(1)(C) are not re-
quired if the parties to the sale inform
the plan in writing of their intention
that the sale be covered by section 4204
of ERISA and demonstrate to the satis-
faction of the plan that at least one of
the criteria contained in §4204.12 or
§4204.13(a) is satisfied.

(b) Requests after posting of bond or es-
tablishment of escrow. A request for a
variance may be submitted at any
time. If, after a purchaser has posted a
bond or placed money in escrow pursu-
ant to section 4204(a)(1)(B) of ERISA,
the purchaser demonstrates to the sat-
isfaction of the plan that the criterion
in either §4204.13 (a)(1) or (a)(2) is satis-
fied, then the bond shall be cancelled
or the amount in escrow shall be re-
funded. For purposes of considering a
request after the bond or escrow is in
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